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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL, UDALGURI, ASSAM 

 

Present :  Sri. P.Saikia, 
     Member, MACT, 
               Udalguri, Assam.  
 

MAC CASE NO.9/2016. 

 

 Smti. Bharati Sarkar    ………........................... Claimant.    

          Vs 

(1) Ganesh Ganju, Driver of the vehicle bearing Regn.         

 No.AS 13 C 3353 (TATA DI).  

(2) Bantu Saha, Owner of the vehicle bearing Regn.         

 No.AS 13 C 3353 (TATA DI).  

(3) United India Insurance Co. Ltd., Insurer of the vehicle bearing Regn.  

 No.AS 13 C 3353 (TATA DI). 

                                                        .……… ………Opp. parties. 

 

Appearance: 

For the claimant  : Mr. N. Islam, Advocates. 

For the OP No.3 : Mr. R.Nath, Advocate. 

 

           Date of argument : 17.9.2019. 

  Date of Judgment  : 30.9.2019. 

   

J U D G M E N T 

 

1. This MAC case has been filed by claimant, Smti. Bharati Sarkar, u/s 166 

of the MV Act, claiming compensation from OP No.1, 2  and 3, driver, owner 

and insurer of the vehicle bearing Regn. No. AS 13 C 3353 (TATA DI) 

respectively, to the tune of Rs. 25,00,000/- for causing death of her husband 

Bhajan Sarkar  in a road traffic accident which took place at Meska Pukhuri 

under Kalaigaon PS at about 7.15 AM  on 9.1.2016 involving the said vehicle. 



 2 

In connection with the accident Kalaigaon P.S. case No. 15/16 u/s. 

279/338/427/304-A IPC was registered against the driver.  

 

2. The case of the claimant, in brief, is that on 9.1.2016 at about 7.15 AM, 

the deceased alongwith his co-cloth traders namely Samir Sarkar and Sajal Dey 

were coming from Tangla town towards Puthimari weekly market for selling 

their cloths. The deceased and Sajal Dey were sitting with the driver of the 

offending vehicle.  In the meantime the offending vehicle running with a full 

speed hit on a tree of the roadside as a result of which deceased and Sajal Dey 

died instantaneously and Samir Sarkar, who was sitting with his goods 

sustained grievous injuries. He was immediately shifted to Narayana Super 

Speciality Hospital wherefrom he was backed home as the doctor declared that 

he would not be saved. Thereafter, at Tangla CHC Samir Sarkar died on 

11.1.2016.  

 

3.  The O.P. No.1 and 2, driver and owner of the vehicle bearing Regn. No. 

AS 13 C 3353 (TATA DI) filed written statement contending, inter-alia, that the 

vehicle was duly insured with the United India Insurance Co. Ltd. (OP No.3) 

having policy coverage on the date of the accident and the driver was holding 

valid driving licence at the material time. 

  

4. The O.P. No.3, United India Insuranc Co. Ltd. filed written statement 

denying all the material allegations made by the claimant in the claim petition. 

The answering OP No.3 stated that the deceased Bhajan Sarkar died in the 

accident due to negligent act of himself as he was travelling in the vehicle No. 

AS 13 C 3353 (TATA DI) at its “Load Dala” part of the vehicle with his luggage 

and not in the cabin with the driver as stated in the claim petition and as such, 

this opposite party is not liable to pay any compensation. There was a 

contributory negligence on the part of the deceased. The answering opposite 

party craves the leave of this Hon’ble court to take defence U/S 170 of the 

M.V. Act. The O.P. denied all the liability to pay compensation as prayed by the 

claimant. Thus, it is submitted that the claim petition is liable to be dismissed.  
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5. On the basis of the contesting pleadings of the parties, the following 

issues are framed for adjudication:-  

(i) Whether a vehicular accident occurred on 9.1.2016 at about 

7.15 AM at Meskapukhuri under Kalaigaon PS involving vehicle 

No.AS 13 C 3353 (TATA DI)? 

 

(ii) Whether the accident occurred due to rash and negligent 

driving of the said vehicle and Bhajan Sarkar, husband of the 

claimant died in the said accident? 

 

(iii) Whether the claimant is entitled to get any compensation 

and, if so, to what extent and from whom?  

 

6.  Claimant examined two witnesses in order to prove its case and has 

produced a number of documents, whereas the OP No. 2 adduced two 

witnesses. 

  

7.  I have heard arguments advanced by the learned counsel of the parties 

and perused the materials on record. 

 

                           ISSUE NO. 1 AND 2:- 

 

8. Both the issues being co-related, they are taken together for discussion 

and decision. 

 

9.  PW1, the claimant supporting her averments made in the claim petition 

deposed that 9.1.2016 at about 7.15 AM, the deceased alongwith his co-cloth 

traders namely Samir Sarkar and Sajal Dey were coming from Tangla town 

towards Puthimari weekly market for selling their cloths. The deceased and 

Sajal Dey were sitting with the driver of the offending vehicle.  In the 

meantime the offending vehicle running with a full speed hit on a tree of the 

roadside as a result of which deceased and Sajal Dey died instantaneously and 

Samir Sarkar, who was sitting with his goods sustained grievous injuries. He 

was immediately shifted to Narayana Super Speciality Hospital wherefrom he 
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was backed home as the doctor declared that he would not be saved. 

Thereafter, at Tangla CHC Samir Sarkar died on 11.1.2016.  

 In order to establish the claim of compensation PW1 submitted certified 

copy of Accident Information Report in Form No. 54 (Ext.1) PM report (Ext.3), 

Ext.3 certified copy of Charge-sheet, income certificate (Ext.4) etc. 

 

10. In cross-examination PW1 stated that her husband was proceeding in 

the offending D.I. vehicle. He was sitting with the driver inside the vehicle. She 

had denied the defence suggestion that her husband was sitting in the “Dala” 

and seat capacity of the D.I. vehicle was exceed. She had also denied that her 

husband was a gratuitous passenger.    

 

11. PW.2, Lohit Rabha has supported the evidence of the claimant claiming 

him as an eye witness.  

 

12.  In cross-examination PW2 stated that at the time of accident he was 

tethering cattle adjacent to the place of occurrence. He saw three persons 

sitting inside the cabin including the driver and one person on the load “Dala”. 

He saw Sajal Dey and Bhajan Sarkar in the cabin. He saw that the accident 

took place due to the fault of the driver of the offending vehicle.  

 

13. DW1, Bijoy Dutta is an office assistant of Tangla Micro United India 

insurance Co. Ltd.  He stated that the TATA DI vehicle bearing registration No. 

AS.13C-3353 was insured in their United India Insurance Co. Ltd. at Tangla 

Branch. The period of insurance was w.e.f. 29.9.15 to 28.9.16. He has 

submitted a copy of the insurance policy in this case. Ext. A is the said 

insurance policy copy. He had also submitted before the court one report of 

the investigator in connection with the offending vehicle. Ext.B is the survey 

report. In their company they insured vehicle on the basis of sitting capacity of 

the Registration certificate. As per the registration certificate the sitting 

capacity of the insured vehicle in question is 1 + 1 =2. They did not take extra 

premium for carrying goods in the load carriage attached to the vehicle. They 

also did not take any premium for sitting of people in the load carriage. 
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14. In cross-examination, he stated that they have not furnished the survey 

report of the investigator. He had not authorized by the company to depose in 

the case on behalf of the company. The insurance policy was a package policy 

which was in respect of the entire vehicle. It is not mentioned in the policy that 

owner of the goods of the vehicle in question cannot travel alongwith his 

goods. He had not gone through the investigation report.  

 

15. DW2, Bantu Saha deposed in his evidence that he is the owner of  

TATA DI vehicle bearing registration No. AS.13C-3353. As per the Registration 

Certificate sitting capacity of the vehicle is 1=1=2. His vehicle was insured with 

United India Insurance Co. Ltd., Tangla Branch and the period of insurance 

was w.e.f. 29.9.15 to 28.9.16. The vehicle was insured as per package policy 

of the insurance company. The deceased persons used to hire his vehicle every 

week to carry their goods. The deceased persons used to travel in his vehicle 

alongwith their goods on each occasion in every one week. 

 

16. In cross-examination, he stated that the deceased persons died while 

they were carrying goods in his vehicle. They used to travel alongwith their 

goods in his vehicle which was hired after every one week by them. 

 

17. The oral evidence of claimant couple with the available documents 

produced by claimant that the accident took place due to rash and negligent 

driving of vehicle No. AS.13C-3353 which was duly insured with O.P. No.3 

  

18. In view of the above oral and documentary evidence on record, the issue 

No. 1 and 2 are decided in the affirmative and in favour of the claimant.  

 

ISSUE NO.3:- 

 

19.  It is not disputed that the deceased died due to the alleged accident 

involving the offending vehicle No. AS.13C-3353, which was a goods carriage 

vehicle and, the vehicle was duly insured with O.P. No.3, which is a package 

policy. 
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20. Now, the moot question which falls for determine as to whether owner 

of the goods is entitled to get any compensation as sought for.  

 

21. In this regard, it has been held in M/S National Insurance Co. Ltd. Vs 

Baljit Kaur and Ors on6 January,2004, Oriental Insurance Co. Ltd. Vs Brij 

Mohan & Ors on 15 May,2007 as follows:- 

“The issue of gratuitous passenger vis a vis the owner of the goods in a 

commercial vehicle and their entitlement came for consideration on 

different occasion before Hon'ble Supreme Court it will be relevant to 

examine those judgments dealing with issue of gratuitous passenger.  

 In New India Assurance Company v Asha Rani and others, reported in 

(2003) 2 SCC 223 Hon'ble Supreme Court has elaborately dealt with Section 

95(2) of 1939 Act and 1988 Act later on amendment of 1994 and its effect 

on coverage. The Court has considered in the case of New India Assurance 

Co. V. Satpal Singh, (2000)1 SCC 237, held that Satpal case was decided 

prior to amendment and at that time the insurer was not obliged to ensure 

the owner of the goods or his authorized representative being carried in a 

goods vehicle. But after the amendment 1994 the scenario changed, looking 

to the nature of amendment and its aims and objects engrafted in the 

statute, the court held, Section 147 envisages a compulsory insurance 

coverage to owner of the goods or his authorized representative carried in 

the vehicle. It will be appropriate to quote paragraph 9 and 28 of the 

judgment reported in Asha Rani (supra): 

"9 In Satpal case the Court assumed that the provisions of Section 95(1) of 

the Motor Vehicles Act, 1939 are identical with Section 147(1) of the Motor 

Vehicles Act, 1988, as it stood prior to its amendment. But a careful scrutiny 

of the provisions would make it clear that prior to the amendment of 1994 it 

was not necessary for the insurer to insure against the owner of the goods 

or his authorized representative being carried in a goods vehicle. On an 

erroneous impression this Court came to the conclusion that the insurer 

would be liable to pay compensation in respect of the death or bodily injury 

caused to either the owner of the goods or his authorized representative 

when being carried in a goods vehicle the accident occurred. If the Motor 

Vehicles Amendment Act of 1994 is examined, particularly Section 46, by 

which the expression "injury to any person" in the original Act stood 

substituted by the expression "injury to any person including owner of the 

https://indiankanoon.org/doc/912003/
https://indiankanoon.org/doc/912003/
https://indiankanoon.org/doc/912003/
https://indiankanoon.org/doc/887114/
https://indiankanoon.org/doc/887114/
https://indiankanoon.org/doc/887114/
https://indiankanoon.org/doc/87183818/
https://indiankanoon.org/doc/777839/
https://indiankanoon.org/doc/117836821/
https://indiankanoon.org/doc/1841379/
https://indiankanoon.org/doc/1841379/
https://indiankanoon.org/doc/1841379/
https://indiankanoon.org/doc/46530/
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goods or his authorized representative carried in the vehicle", the conclusion 

is irresistible that prior to the aforesaid Amendment Act of 1994, even if the 

widest interpretation is given to the expression "to any person" it will not 

cover either the owner of the goods or his authorized representative being 

carried in the vehicle. The objects and reasons of clause 46 also state that it 

seeks to amend Section 147to include owner of the goods or his authorized 

representative carried in the vehicle for the purposes of liability under the 

insurance policy. It is no doubt true that sometimes the legislature amends 

the law by way of amplification and clarification of an inherent position 

which is there in the statute, but a plain meaning being given to the words 

used in the statute, as it stood prior to its amendment of 1994, and as it 

stands subsequent to its amendment in 1994 and bearing in mind the 

objects and reasons engrafted in the amended provisions referred to earlier, 

it is difficult for us to construe that the expression "including owner of the 

goods or his authorized representative carried in the vehicle" which was 

added to the pre-existing expression "injury to any person" is either 

clarificatory or amplification of the pre- existing statute. On the other hand 

it clearly demonstrates that the legislature wanted to bring within the 

sweep of Section 147and making it compulsory for the insurer to insure 

even in a case of a goods vehicle, the owner of the goods or his authorized 

representative being carried in a goods vehicle when that vehicle met with 

an accident and the owner of the goods or his representative either dies or 

suffers bodily injury. The judgment of this Court in Satpal case therefore 

must be held to have not been correctly decided and the impugned 

judgment of the Tribunal as well as that of the High Court accordingly are 

set aside and these appeals are allowed. It is held that the insurer will not 

be liable for paying compensation to the owner of the goods or his 

authorized representative or being carried in a goods vehicle when that 

vehicle meets with an accident and the owner of the goods or his 

representative dies or suffers any bodily injury. 

28. An owner of a passenger-carrying vehicle must pay premium for 

covering the risks of the passengers. If a liability other than the limited 

liability provided for under the Act is to be enhanced under an insurance 

policy, additional premium is required to be paid. But if the ratio of this 

Court‟s decision in New India Assurance C.v Satpal Singh is taken to its 

logical conclusion, although for such passengers, the owner of a goods 

carriage need not take out an insurance policy, they would be deemed to 

https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/87183818/
https://indiankanoon.org/doc/87183818/
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have been covered under the policy wherefor even no premium is required 

to be paid." 

............ " 19. In Asha Rani it has been noticed that sub- 

clause (i) of clause (b) of sub-section (1) of Section 147 of the 1988 Act 

speaks of liability which may be incurred by the owner of a vehicle in respect 

of death of or bodily injury to any person or damage to any property of a 

third Patna High Court MA No.578 of 2012 party caused by or arising out of 

the use of the vehicle in a public place. Furthermore, an owner of a 

passenger-carrying vehicle must pay premium for covering the risks of the 

passengers traveling in the vehicle. The premium in view of the 1994 

amendment would only cover a third party as also the owner of the goods or 

his authorized representative and not any passenger carried in a goods 

vehicle whether for hire or reward or otherwise. 

20. It is, therefore, manifest that in spite of the amendment of 1994, the 

effect of the provisions contained in Section 147 with respect to persons 

other than the owner of the goods or his authorized representative remains 

the same. Although the owner of the goods or his authorized representative 

would now be covered by the policy of insurance in respect of a goods 

vehicle, it was not the intention of the legislature to provide for the liability 

of the insurer with respect to passengers, especially gratuitous passengers, 

who were neither contemplated at the time the contract of insurance was 

entered into, nor was any premium paid to the extent of the benefit of the 

insurance to such category of people.” 

 

22. In the touchstone of the ratio of the above decisions we are of the 

considered opinion that the claimant is entitled to get compensation from the 

insurance company when the policy is a packaged one.  

 

23. Claimant has stated that the deceased was aged about 40 years at the 

time of accident. No age certificate issued by competent authority is submitted 

to ascertain the age of the deceased at the time of his death. Learned counsel 

for the claimant submitted that as per Post-mortem report, marked Ext.2, the 

age of the deceased at the time of his death was 40 years. It is contended that 

age of the deceased to be 40 years, as per post-mortem report, may be 

accepted to be the age of the deceased at the time of his death for calculation 

https://indiankanoon.org/doc/87183818/
https://indiankanoon.org/doc/87183818/
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of compensation. I have carefully gone through the post-mortem report (Ext.2) 

of the deceased to ascertain the age of the deceased keeping in view the 

above submission of the learned counsel for the claimant. The age of the 

deceased mentioned in the post-mortem report is found 40 years. Therefore, 

the deceased comes under the age group of “41-45” years. Accordingly, 

appropriate multiplier to be adopted would be “14” (Principle laid down in 

Sarala Verma & Ors. Vs Delhi Transport Corporation and another, AIR 

2009 SC 3104). 

 

24. Claimant has stated that her deceased husband deals in cloth and his 

monthly income was Rs 20,000/-. To prove the income of the deceased 

claimant has submitted a certificate (Ext.4) which was issued by the Secretary 

of Tangla Bazar Babasayee Santha. It is mentioned that the deceased was a 

trader of cloth but the certificate is silent as to the income of the deceased.   

Hence, it is not established by the claimant that the deceased used to earn 

Rs.20,000/- per month. However, it is well established that the deceased was a 

trader of cloth and keeping in view the fact that the deceased was a trader of 

cloth and  used to maintain his family consisting of his wife, daughter and son 

and the deceased himself he had certainly get a minimum income. We feel it 

expedient to assume monthly income of the deceased to be at least Rs.2,500/- 

at the time of his death and the same is accepted to be the monthly income of 

the deceased for the purpose of calculation of compensation. 

 

25. Since the deceased was 40 years of age, 30% of his income is added as 

future prospect to that income as per the decision of the Hon'ble Apex Court 

rendered in Rajesh and others -vs- Rajbir Singh and Ors (2013 AU 

1403). Thus, the monthly income of the deceased, with the addition of future 

prospects, would be Rs 3250/- (2500 + 750) and annual income comes to Rs. 

39,000/-. 

 

26. Thus, taking the above amount as the annual income of the deceased, 

annual loss of dependency, after deducting one-third of the income on account 

of personal expenses of the deceased, (number of dependents being three) 
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comes to Rs.26,000/-. Using said multiplier compensation is calculated as Rs. 

26000/- X 14 = Rs.3,64,000/- and the same is awarded to the claimant.  

 

27. In addition, claimant shall be entitled to an amount of Rs.10,000/- for 

funeral expenses, Rs.10,000/- under the head of loss of consortium and 

Rs.10,000/- for conveyance and other ancillary expenses. The total amount of 

compensation stands at Rs.3,94,000/- and the same is awarded to the claimant 

for the death of victim, Bhajan Sarkar, in  the motor road accident.  

 

28. The O.P. No.3, United India Insurance Co. Ltd. is hereby directed to 

pay to the claimant the aforesaid compensation of Rs.3,94,000/- (Rupees three 

lacs ninety four thousand) only within three months from the date of this 

order. The same shall attract an interest @ 6 % per annum from the date of 

the filing of the petition i.e. from 9.6.2016 till realization.  

 

29.  Claim petition (MAC case No.9/16) stands disposed of.  

 

 Given under my hand and seal of this court on this the 30th day of 

September,2019 at Udalguri Court. 

 

            
   (P.Saikia)                                                                                                                         
Member, MACT, 
    Udalguri. 

  

         Dictated and corrected by me 
       
 

     (P.Saikia)                                                                                                                                    
Member, MACT,       

              Udalguri. 
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